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The Honorable Jim Bunning

US. House of Representatives DOcKET F ",""
2437 Rayburn House Office Building ILf l;OPYOR'GINAl
Washington, D.C. 20515-1704

Dear Congressman Bunning:

JAN 3 0 1998

fEDERAL OOMMlllCA1lONS C(IMMl6SIOtIi
OffICE Of THE SECRETM'I'

Thank you for your letter dated December 2, 1997, on behalf of your constituent,
William L. Scheyer, City Administrator, City of Erlanger, Kentucky, concerning the
placement and construction of facilities for the provision of personal wireless services and
radio and television broadcast services in his community Your constituent's letter and
attachment refer to issues being considered in three proceedings that are pending before the
Commission. In MM Docket No. 97-182, the Commission has sought comments on a
Petition for Further Notice of Proposed Rule Making filed by the National Association for
Broadcasters and the Association for Maximum Service Television. In this proceeding, the
petitioners ask the Commission to adopt a rule limiting the exercise of State and local zoning
authority with respect to broadcast transmission facilities in order to facilitate the rapid build­
out of digital television facilities, as required by the Commission's rules to fulfill Congress'
mandate. In WT Docket No. 97-192, the Commission has sought comment on proposed
procedures for reviewing requests for relief from State and local regulations that are aJJeged to
impermissibly regulate the siting of personal wireless service· facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96­
2140 and FCC 97-264, the Commission twice sought comments on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry ASSOCiation seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter and your constituent's letter, as well as this response, will be placed in the
record of all three proceedings and will be given full conSideration
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Further information regarding the Commission's policies toward personal wireless
service facilities siting, induding many of the comments in the two proceedings mvolving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/sitmg.

Thank you for your inquiry.

Sincerely,

David L. urth
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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Mr. William Kennard
Chairman
Federal Communications Commission
1919 M Street, NW
Washin9ton, D.C~ 20554

Dear Mr. Kennard:

I would appreciate your assistance in answering the
encIosea-riiqui.ry-from--a ··c'onst'icuenc' of mine.

As you can see, Mr. Martin has some concerns about the
FCC's zoning process for celluar, radio and television
towers. Hopefully, you can pruvlu~ some insight into hio
questions.

Thank you, in advance, for your help. I look forward
co hearing [LOU' you.

~rsonal regards,

~ING~:~Of Congress

JB/msh

TOll·FREE NUM8ER H_'2D-8lIlI3
E-MAIt. REI'.JIM.8U/IINlNGOMAlL.HOUSEGOV.
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Congressman Jim Bunning
2437 .Rayburn Bllilding
Washington, D.C. 20515

Dear Congressmin Hunning:

I'm writing on behalfof the Mayor and City Council of the City ofErlanger
,c3nceno.lng t".I;(O proP'lY.d.ru1cs beittg.CQn$j~~~ ..~y the Federal Communications
Commission. The first significantly constrains tocal zoning authorities as to the bases
upon which they can render zoning decisions related to radio and tv towers. The second
limits the types of information which local planning and zoning authorities can consider

'" ..... when"revfeWinglocations tbr ceUuiar towen. in both ca:sd. the 'fCC i5 3igr.ific~t.'y

overstepping its bounds by taking over authority that is clearly local in nature. We
vehemently oppose these attempts.

In the case of the ceUu}u .tOWf!fs,...the. EC.r.. is..proposing that if any citizen in a
public hearing expresses concern about radio frequency emmissions, the decision of the
local planning and zoning board can be considered "tainted" and be ovenumed by the

.... fCC. This is an amazing idea in that it 1) violates citizens' rights to express anything they
~~t iii'a'pubiic'heaniii"ana irifatfows atederal agency to directly ovc:riuHI 4 ct.;\;i.;ivn
by a local authority without going through the local courts. Both elements are outrageous.

Please, contact Mr. William Kennard, Chairman Designate of the FCC, and urge
him nut iu }JibS these rilles: I:Am:ll5C attaching !!".formation fTom a Michigan law firm that
is coordinating resistance to these FCC actions for your use in following up this matter.

Than.Ic you for your support in this effort to prevent federal rulcmakers from
intrudin~ into the legitimate affairs of the local community.

' ........ _.._... - ----
Sincerely,

CITY OF Elll.ANGER

~
Wilham L. Scheyer \j
City Administrator

A Kentucky Certified City
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MEMO:KANuli1\i

FROM:

RE:

DATE:

Federal Preemption ofLocal Zoning - Letters to CongresslFCC

October 15, 1997

Letters are Ul'2entlyn~ to Conaress and the Federal Comrmmieations Commission (FCC)
opposing attempts bY the FCC to preempt local zoDing ofcelluiar, ramo and television towers and
make itselfa 'Cf'ederal Zoning Commission" for cellular and broadcast towers. This memo briefly
describes the FCC's attempts to preempt local zoning and provides suggested forms ofletters to be
sent to Congress and to the FCC. We have also attached infOrmation on a model cellular zoning
ordinance, model1ease of municipal property for cellular towers and the two latest FCC zoning
preemption rulemakings.

Radio and JY Towers: The FCC bas issued a proposed rule that would preempt local zoning
ofradio and 1V towers generally as follows:

Municipalities must act on zoning requests for broadcast towers within 21 to 4S days.
Fallure to act would result in the request automatically beiDi deemed granted even
thowzh it did not comolv with local zoning ordinances.- ~ .

Zoning decisions could, at most, be based on safety considerations. Property values,
aesthetics and environmental effects could wg be considered!

All appeals ofdenials or partial denials go to the FCC, not the local courts.

::;llANO RAPIOS· LASS1NC· KALAMAZOO' OI."NO HAVEN· SOliTHFtEl.O
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VARNUM, RIDDERING, SCHMIDT & Ho\~n....ETIUJ'

I'\ITORNEYS AT LAW
.. _'."

A more detailed summary of this proposed role is set forth in our September 12 meIllQ. _
---ltttaChed.

Cellular Towers - Radiation: Congress expressly preserved local zoning authority over
cellular towers in the 1996 Telecommunic~ti~~_Ac~~tlUhe. sole exceptioll ihat municipalities

_______ ~o.( re.gu!ate the radiation frum ce1iuiai-intennas if it is within limits set by the FCC. The FCC
is attempting to have this "exception swallow the rule" by contending that it can review all local
zoning decisions to see if they have been impermissibly "tainted" by concerns ever radi-at!un from
the tow~ ...Th~ f~Cjndk.ates that it may overturn local zoning decisions -- even though they are
otheiW1s'e completely acceptable - if it believes they were tainted by radiation concerns.

To implement this,JA~,FCC.hl'c indicated that (i) - clairDs of'1'adiation taint" must be
i1ppeaied to it, nofthe'coUrts, and (2) - the FCC need not rely on the reasons a municipality gives
for its decisions, but instead may substitute its judgment as to what the "true reasons" wer~Jor__,
municipal action. The rule also prohibits municip~lities from. requiring cellular phone companies

_.. _., ._1Q !!le3S"~C the C"cldiation from their towers for compliance with FCC rules. This proposed role is
also summarized in detail in our September 12 memo.

CelluJar-Tc"v;r;;,'Muraioria: In a pUblic"notice issued earlier this summer, the FCC is
- -",att~~pting to preempt local moratoria on the siting of new cellular towers. This notice is not

summarized in the attached memo of September 12 because comments and rt!ply ccmmwrlS hiive
already been submitted in that pr.:ce-...ding. Ifyou would like a copy ofour August, 1997 memo
summarizing this moratoria proceeding, please call NIkki Klungle at 616-336-6743, or check our
web page at www.vrsh.com. ..... _, .. -

In general;however:·hi'dii;~~g the FCC is attempting to ban any moratoria that~
more than 3 months in duration and to invalidate moratoria that it concludes were tainted by
radiation concerns, similar to the above. The FCC di~prded the fa\;l that Congress took away any
jurt.!diction it would have over such zoning matters and that moratoria are often useful zoning tools
to allow municipalities to tempormily suspend certain classes of zoning approvals while needed
zoning amendments are made.

Municjpal Concerns: In geac:raI, municipalities view all ofthese actions as substantial threats
to local zoning authority and vigorously oppose them. The FCC's.proposa)!Il ~tte!!lpt to make Lhe
FCC a "F!:~~.:?:9I)ina.Romd~ 3nCk - -- _ ,

Violate principles ofFederalism, where zooing is recognized as being a local ('.(Incere
on_which_~~ ~~.gmcermneat-cannot iSIld shouid not intrude.

Violate the Federal telecommunications statutes which, with cellular towers in
particular, preserve local zoning authority and pre-vent the FCC from becoming
in..·olv.:u on zoning matters.

-2-



---. -. -_..-V.A.RNUM..RIDDERING. SCHMIDT & HOWLETILLP

Represent an unprecedented intrusion on local affairs where the FCC can ~second

Q1~~~::''' -·c ....e.;..'- F"" ".t'.'·UI) tlpr.;o;:ion~. even where a decision com1'\letelyO .......1IIf# ~"U U& ........ "WI'~ 4.V4 ......--• .1"'- ----------, I" __

complies with applicable law.

ViQlates t.l1e fi'eedom of speech and right to petition government for municipalities
and their residents. by threatening to penalize cities and residents that express concern
over radiation from cellular antennas, even if they do so in ways specifically allowed
by Congress and the Constitution.

. - --- _----- --.~-- -- -.- .. - ,- - .

On broadcast towers, violate constitutional and other protections by allowing some
ofthe tallest structures known to mankind (over 2,000 feet tall) to be built without any

'-1ocaI approviif and'iiIip6Siftimftrg-C"OlJStnIints'whi~h bear no relation tc lcc~ zc:ili:g
procedures or constitutional protections.

Imp.:operly prev~ propcrrj vclu=, 3eSthetic~ or envi..!'l)n1D~tAl concerns from being
considered in zoning broadcast and TV towers and even specify that safety
considerations are not paramount.

Suaaesteei Letters: Letters to Congress and to the FCC are one ofthe more effective ways
ofregistering municipal opposition to these proposals and are urgently needed. Sample letters are
auaehed witbspecUic comments as follows. We have coordinated these with the National League
ofCities and other natiotiai mumiipaI orpnfi3iionsto'suppoiidim eitbrts.

Cqnmssional Letter: A suggested letter to Congress is attached. .Please note the si~cant
'-·-DiiDiliir·ofSeiiiitOiS;~tives-an4·ti&dOlW mmrlcipahJfficials whu shuuld hi: wyied-on-this--· ._-­

letter, including your state's two senators. These copyees are essential because they typically are
the committee or subcommittee chairs that have oversight over the FCC 2[ are strongly supportive

.._-'-_.' -crtmunit:ipal-1U""a.eres"'lS. COP'",ri.ng national municipal-org3!';--tiO!!! wi!! allow th~ tn work mQfe
effectively on your behalfon these issues.

FCC Letters: Lett~ di..~ly.to the FCC~ needed_as well. A~ the suggested form of
letter to go to the FCC is largely self--explaDatory. It is addressed to the Chairman ofthe FCC, the
four FCC Commissioners and key staffers at the FCC Bureaus involved in the various rulemakings.

To comply with FCC requirements~ as set forth on the draft letter, an addltional six cqpies
of the letter have to be sent to the Secretary ofthe FCC, marked "Ex parte letter re cases WT 97­
197, M:MDocket 97-182 andDA 96-2140" so the Secretary can tile two copies each in the dockets

.'-'." '-ror-the-ttiiee-pn;c-eediiip'iii-questiOiL'-""- .. - - --- ---. -- ..---·0"--. --._--.-- ----

Additional Mau::rlaIs: In case they are of interest we have attached copies ofmemos on our
mnri'-l' ....'u·'w·';or t.-,"w·'.a~ Vl--U1l.J:--::;~r'" :::nrl v"'--u. v-n~ -•••ode1 1_... ""F ;,..",..1 """",.,..,..." ('1:11'-" II q WlltP.r tower.::..,~v-. ... """',.",., ........~ __ _ • ~~ VA. w.& ,....!"' ..... r"'-r-.-,J , - -. - _ . - . ~

fire stations, parks and the like) for the placement ofcellular towers.

-3-



[Municipal Letterhead]

[Your two U.S. Senators]
[Your U.S. Representative]

We are writing you about the Federal Communications Commission and its attempts to
preempt local zoning of cellular: radio and TV towers by making the FCC the "Federal Zoning
Commission" for all cellular telephone and broadcast towers. Both Congress and the courts have'
long recognized that zoning is a peculiarly local function. Please immediately contact the FCC and

.. t~ll itJQ .stop ~ese. efforts which violate the intent ofCongress, the Constitution and principles ofFederalism: .. - .. -"'- - -_._- ._.. _.. . _ '"

In the 1996 Telecommunications Act, Congress expressly reaffirmed local zoning authority
over cellular towers. It told the FCC to stOp all rulemakings where the FCC was a~""mp:...ng to
become a Federal Zoning Commission for such towers. Despite this instruction fromCon~ the
FCC is now attempting to preempt local zoning authority in three different nllemalcings.

. ~----~-----_. -... _-- .. ----- -------.-

Cellular Towm • Radiation: Congress expressly preserved local zoning authority over
cellular towers in the 1996 Telecommunications Act with the sole exception that municipalities
c:.....nct I'eg'.!!ate the radiation from cellular anterrou uit is yvjtJ$ li,mits set by the FCC. The FCC
is attempting to have the "exception swallow the rule" by using the limited authority Congress gave
it over cellular tower radiation to review and reverse any cellular zoning decision in the U.S. which
it finds is ''tainted" by radiation concerns, even ifthe decision is otherwise perfectly permissible.
In fact, the FCC is saying that it can "second guess" what the true reasons tOr a municipality:s
decision are, need not be bound by the stated reasons given by a municipality and doesn't even need
to wait until a local planning decision is final before the FCC acts•

... --- - _ _ ~ - _ ~ .- _ --.._-- -_ .._- -- -----
Some of our citizeDs are concerned about the radiation from cellular towers. We cannot

prevent them from mentioning their concerns in a public hearing. In its nllcmaking the FCC is
"- """"."-- "saym"IT ..:.. ~~e:.: ;0"';"'." 4of.:. : .&0 f';..; r h!llc;c f'lW' ~ rl!'!l1lllAT' 7nn 17 d-l'sio'"e w..u:r... U c...J ,,~.~~~~ 4tJ.I ~ w.-.... • ..._ _ _ ".J.~ "",., ~ ....

to immediately be taken over by the FCC and potentially reversed, even if the municipality
expressly says it is not considering such statements and the decision is completely valid on other

-grounds, such as the impact t)fthe tower on property val~ Qt' aesthetics.

Cellular Towers· Moratoria: Relatedly the FCC is proposing a rule banning the moratoria
that some municipalities impose on cellular towers while they revise their zoning ordinances to
accommodate the increase in the numbers ofthese towers, A~ this violates the Constitution and
the directive from Congress preventing the FCC from becoming a Federal Zoning Commission.



Copy List

Senator John McCain
241 SROB
-_... •• . ...... "'" """~ .. f\ 1'\""''''''wasnmgton, u\,.. ~VJ lV-V.JV"

Representative James Moran
1214 LHOB
Washi.'lgton, DC 20 ~ 15-4608

Senator Conrad Burns

Washington, DC 20510-2603

Representative Bart Stupak
1410LHOB
Washington, DC 20515·2201

Senator Kav Bailev Hutchison. . --- ....._- . __ ...-
283 SROB
Washington., DC 20510-4304

Representative Joe Barton
2264RHOB
Washington, DC 20515-4306

Ms. EUeen Huggard
Executive Director
NATOA
1650 Tysons Boulevard, Suite 200

. . '-'-'.'_. ·---McLean., VA 22102-391S

Representative Tom Bliley
2409RHOB .
Washington., DC 20515-4607

Senator Slade Gorton " -- 'I'f1'5:Barri,= Tabin

730 SHOB Legislative Counsel
Washington. DC 20510-4701 National League ofCities

.. . 1301 Pen"qy!vmiaA~. NW, 6th 'El00t _ .
Senator Dianne Feinstein Washington., DC 20004
331 SHOB
TlT....Io. .... _ ...... TV"" "n,l n..t\"\04
l'·~~e""''''''''~....._...... --_.

___~~entative W. J. Tauzin
2183 RHOB '- -•.............-

Washingt~ DC 20515·1803

Representative Edward j. MJakey
2133RHOB
Washington. DC 20515-2107

Representative John D. DingeU
2328RHOB
Washington. DC 20515~2216

Representative Bob Goodlatte
123 CHOB
Washin~DC 20515-4606

Mr. Robert Fogel
Assoc~Legisiaiivc: Director
National Association ofCounties
440 First Street, NW, 8th Floor
Tll....10.;..._..-. TV" "'nMl1'.~6""""t 4.#11W ....... __ •

Mr. Kevin McCarty
Assistant Executive Director
U.S. Conference ofMayors
1620 Eye Street, 4th Floor

. _.. _.._~ashington.DC 20006

Ms. Cheryl Maynard
Government Affairs Coordinator
American Pianning ~iiSiiuu
1776 Massachusetts Ave~ NW, 4th Floor
Washingto~DC 20036



[Municipal Letterhead]

.Mr. William Kennard
,..,.......... :_.,.,- n ••~ t"'I"I"\ol2Il ..
............1G.UU....Q.L.I. ~""••u.~ ....

Federal Communications Commission
1919 M Stre~ NW
Wa.~hington,DC 20554

Ex Parte Letter Re: Cases WT 97-197, MMDocket 97-182, and DA. 96-2140

Please terminate all action in the preceding cases. They attempt to make the FCC the
... ····~e~~ ?..-4-g""-::'-l"ou" c~f·.,..11-w-1:::;r 'In.''! 1.u1"v-~rl~~-:.· ._." ~ , ..,,1 d",. fnt.-nt nf'rnn01"f"etSr4 ~d.l L.U1.W.l' '-"Ul~ IV ~U1 ........_ .. " \.U.' 'W&..a -... 11 • ...,._~ -- _ ...--- -- _ .-c::r _"'" )~.

the Constitution arid principles ofFederalism.

Congress :md-the court.! have long reeogni7.ed that zoning is a matter of peculiarly l~_ ..
concern. The FCC bas no zoning knowledge or expertise and is not accessible to most citizens.

For these reasons an~ otllcrs...Con~ e~~!y ~~ local zoning authority over
cellular towers in the 1996 Act. Now the FCC is trying to get this jurisdiction back by issuing rulcs
which improperly infringe on local zoning authority.

. , u. TheFCC'seffortS "iQ-assumeTuiiSdiCtiOii-over' iiij"local"ZOiiing mana: where RF radiaUuI1
is mentioned is unacceptable. The FCC ignores the f8ct that we cannot necessarily control the
statements citizens make during meetings ofour legislative bodies. Many municipalities, by state

.. - ····or locallaw~·ii.i'e·requil'edltralloW"titiztms to-speak on any topic thq ~ish, ~:= en it=ns ~t.ue- - .
not on the agenda. This is part ofwbat local government is all about.

S~-ofour cr.:..::o::s =="'1 bec~cemed~1t radiatim from cellular towers. For 1hCJ'~gs _
just described we cannot neccssarUy prevent them ftom mentioning their concerns to us. The FCC's
attempt to use this as a means to seize zoning authority and reverse local decisions violates basic
principles o(Federali$lJl. F~om_of S.~~ an~.~e _~~~_o~_our citizens to petition their
government.

This is particularly tNe ifa municipality expressly says it is not considering such statements
-. . (that -go-beyOiiatlieUiiQiaifOi1-autfiOriti Coii-gress· telrWith .muniCipalities) and the d~i:»ioo is

completely valid on other gromlds, such as the impact of the tower on property values or aesthetics.

\::'or s~...iiar ............... m"e ....rrr ' b-N·...'~•.f wess" tfa~ ------ ~.... - _,_.M....~H..,~" ~...fC!fnn... - UA.I.L& ..~~ "'-'....... :a.au c:J ~._ L~~ .LV&. Q a.U\MAA..,4.l"-.....~J WI --_.._.__•

The FCC. like the courts, is bound by the stated reasons given by a municipality. Either these
reasons are sufficient to uphold the decision or they are not. The FCC cannot "second guess" a
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